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April 22, 1980, 


INFORMATION 


Enſign JOUN SMITH of Swineridge-muir, 
APPELLANT; 


AGAINST 


JOHN KELLY, RESTOVD ENT. 


HE queſtion which now comes to be ſtated to your 
Lordſhips, relates to the qualification required by rhe 
game-laws of this country, in order to entitle a man to 
hunt and ſhoot; a point hitherto unfixed by precedent, 
and not very clearly aſcertained by ſtatute. Among the infinite 
number of queſtions which have been agitated both in this and 
the civil court, it is indeed remarkable, that the ſubject of the 
preſent diſpute ſhould never have once occurred, in a period 
when almoſt every other intricate point of our law has been 
cleared up by the deciſions of our ableſt judges and lawyers : 
The more ſo, Wo we conſider how general the queſtion is, how 
much it intereſts and concerns every individual in this count 
as it abridges and circumſcribes a right, conferred art firſt upon all 


mankind, equally and without diſtinction, by the primary law of 


A nature. 
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nature. We are led naturally to expect, that a reſtriction ſuch as 
this, founded indeed upon maxims of public utility, but which 
deprived ſo great a proportion of the inhabitants of this country 


of a natural privilege, would have been ſubmitted to with impa- 


tience and diſcontent; art leaſt, that the limits of the prohibition 


would have been fixed long ere now with the utmoſt accurac 


and preciſion, The contrary, however, is the caſe. A period of 
near 200 years has now elapſed ſince the diſtinction of qualified 
and unqualified perſons was firſt inſtituted: and yet it ſtill re- 
mains a doubt, not only what 1s the line drawn between qualified 
and unqualified perſons in our law; but, what is ſtill more extra- 


ordinary, it is even a drfputed point, whether the acts of parlia- 


ment eſtabliſhing a qualification, have not gone into deſuetude 
altogether ; and ſeveral poſterior Britiſh ſtatutes have been ſince 

paſſed, enacting penalties againſt unlicenſed and unqualified per- 
ſons, referring in general to ſome prior eſtabliſhed rule, while it 
is doubtful whether any ſuch rule at preſent exiſts. Theſe doubts, 
however, are now to be removed. The judgment which your 
Lordſhips are to give, will fix this hitherto undetermined point, 
and declare to all Scotland what 1s the qualification eſtabliſhed 
by the game-laws. The appellant therefore inſiſts in his preſent 
defences, not only as an individual, but alſo for the intereſt of a 
great number of the landed proprietors in this kingdom, who will 
be effectually deprived of their natural right and privilege of hunt- 
ing and ſhooting, if the doctrine which the reſpondent endeavours 
to ſupport be ſuſtained as good in law. The perſon, however, 
whoſe name appears in this cauſe, is but the nominal proſecutor : 
It is not to be fuppoſed that Major Blair's huntſman would carry 
on a litigation of this nature: the appellant knows well, that he 


has much more formidable adverſaries to contend with. He is 


obliged to two of his wealthy neighbours in the country, (who 
feem to have fingled him out as an object of their n for 
the honour of bringing him forward to defend the cauſe of fo great 
a part of Scotland, It is with reluctance he enters the liſts with 
fach powerful opponents; he is little able to ſupport litigations of 
any kind: but, as the doctrine laid down by the refpondent leads 
to oppreſſion, he is reſolved to bring to an iſſue a matter ſo gene- 


rally intereſting, and have it determined at once by your Lordſhips 


deciſion. 
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The queſtion is therefore of a public nature; and regards the 
interpretation of a point of public law. Little therefore need be 
ſaid with regard to the different parties in this cauſe: and although 
the appellant is ſtill at a loſs to find out the reaſon of his being 
ſingled out in this proſecution, in preference to many others of the 
fame rank and ſituation of life with himſelf, with whom he has 
always till now enjoyed this amuſement of hunting and ſhooting 
unmoleſted, he will not attribute the conduct of the proſecutors 
to any private motives of pique or ill-humour; but is very willing 
to aſcribe it ſolely to the oſtenſible reaſon, a deſire of having the 
game-laws cleared up, and all unqualified perſons whatever ex- 
chaded from an amutement to which they have no right. It will 
be neceſſary however to inform your Lordſhips, in a few words, 
of the manner in which the preſent queſtion comes before this 
Court, and of the ren ſteps of the procedure before the ju- 
ſtices. 

The appellant is proprietor of the lands of Swineridge-muir ly- 
ing within the pariſh of Beith, and of certain other lands lying in 
the pariſh of Kilwinning and county of Ayr. Theſe lands ſtand 
valued in the ceſs-books at L. 130 Scots; conſiſt of three plough- 
gates of land; and their yearly value is from L. 150 to L. 200 
Sterling. 

The appellant, who is naturally fond of the ſports of the field, 
was in uſe, for ſeveral years, to indulge himſelf in theſe innocent 
amuſements, in company with ſeveral other young people of the 
neighbourhood; ſome in the ſame ſituation with himſelf, others of 
more opulent fortunes. He continued theſe purſuits for a conſi- 
derable time, without ever meeting with the leaſt diſturbance or 


moleſtation; he followed them openly, and at all legal times; nor 


did he ever imagine, whilſt he was thus innocently amuſing him- 


felf, that he was tranſgreſſing the laws of his country, or that he 


was conſidered by the gentlemen around as an unqualified perſon 


or poacher. Unfortunately however for him, his lands lie in 
the neighbourhood of Eglinton and Blair; and ſome differences 
having ariſen betwixt the appellant and Major Blair, it would ſeem 
that the major had reſolved to deprive him of his favourite amuſe- 
ment. In conſequence of this intention, a complaint was, of this 
date, exhibited againſt him to the Juſtices of the peace for Ayr- 
| thire, by John Kelly huntſman to Major Blair; and proceeding up- 


on the narrative of a clauſe of the 13th of his preſent Majeſty, by 


which 


ug. 21 


1779. 


BY US 


which it is enacted, © That every perſon whatſoever not qualified 
* to kill game in Scotland, . who ſhall have in his or their cuſtody, 
or carry at any time in the year, upon any pretence whatever, 
any hares, partridges, pheaſants, moor-fowl, ptarmigan, heath- 
fowl, ſnipe, or quail, without the leave or order of a perſon 
qualified to kill game in Scotland, for carrying ſuch hares or 
other game, and for having the ſame in his or their cuſtody, 
he ſhall for the firſt offence forfeit and pay the ſum of 20s. and 
for every other ſubſequent offence the ſum of os. Sterling.” 
The complaint concludes againſt the appellant for the penalties and 
forfeitures of this act, which he is alleged to have tranſgreſled ; 
and a warrant was granted by the major himſelf, for citing him 
to appear before a juſtice-ot-peace court, to be held at Irvine on the 
25th of Auguſt following. 

The appellant accordingly appeared at Irvine before a meeting 
of the juſtices, conſiſting of the Earl of Eglinton, Major Blair of 
Blair, and Mr Cunningham of Auchinharvie. The defences which 
he gave in were as follows: That the act of the 13th of George III. 
libelled on, bears a reference to ſome prior act of parliament fixing 
the qualification: That the only two acts reſpecting qualifications, 
are the act 1621, c. 31. and the act 1685, c. 20.: That the laſt of 
theſe acts, which eſtabliſhes L. 1000 valued rent as the qualification, 
cannot now be in force, as there is another requiſite in that act to 
entitle a man to this privilege, viz. a licenſe from the maſters of the 
game; which cannot now be obtained, as that office no longer exiſts : 
That the act 1621, c. 31. which eſtabliſhes a ploughgate of land as 
the qualification, was therefore the only rule which can now be ob- 
ſerved ; and he, being poſſeſſed of more than a ploughgate of land, 
was fully qualified in terms of that act. At any rate, he contend- 
ed, that he was at leaſt entitled to ſhoot upon his own lands. 

The proſecntors contending, on the other hand, that the act 1685 
eſtabliſhed the proper rule which ought to be obſerved; the follow- 
ing interlocutor, eſtabliſhing a general diſqualification againſt all 
perſons not poſſeſſed of L. 1000 valued rent, was pronounced by 
the Juſtices: © Having conſidered the petition and defences for 
John Smith, with his declaration, find, That the reference in the 
* libel to the act of parliament of the 13th of his preſent Majeſty 
« is ſufficient, and therefore repel the defences pleaded for Mr 
« Smith on that point; repel alſo the defences pleaded for him 
upon his being proprietor of three ploughgates of land valued at 
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L. 130 Scots or thereby, in reſpect that is not a ſufficient quali- 
fication for any perſon to kill game, or have it in their poſſeſſion, 
by virtue of the laws and acts of parliament in Scotland refer- 
red to in the ſaid act of parliament of the 13th of his preſent 
Majeſty libelled on: And in regard the ſaid Mr Smith has ac- 
* knowledged that he killed, and had in his poſſeſſion, hares within 
the ſpace of fix months from the date of the petition, find him 
liable as having tranſgreſſed; and find, that he has forfeited 
20 ſhillings Sterling; and decern and ordain him to pay the ſame 
to the petitioner within the ſpace of ten days hereafter, with 
certification, &c.“ 

An appeal was immediately lodged from this ſentence to the en- 
ſuing circuit-court at Ayr; and ſo different was the opinion which 
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the Judge who went on that circuit entertained of the appellant's | 


defences, that he refuſed to determine the queſtion, and certified 


the cauſe to the High Court of Juſticiary. The cauſe accordingly 1 
came to be tried before your Lordſhips, of this date; and, after 1779. 


having heard counſel on both ſides, your Lordſhips were pleaſed 
to order informations; in obedience to which, the following 1s 
humbly ſubmitted on the part of the appellant. 

Before proceeding to the merits of the point of law, 1t will not be 
improper to take notice of an objection which was ſtated by the 
reſpondent's counſel in the courte of the pleadings. Your Lord- 
{hips will obſerve, that, in ſtating his defences before the Juſtices, 
the appellant took up a much narrower ground than he does now, 


and contended only for liberty to hunt and ſhoot upon his own 


grounds. This error the reſpondent's counſel have been pleaſed to 


lay hold of; and allege, that he has no title to enlarge his ground, 


or ſtart new and different defences. The objection is ſo trivial, that 
the appellant ſcarcely thinks it neceflary to take notice of it. He 
is ſurely entitled to defend himſelf as he beſt can, and make uſe of 
every argument which the law of his country affords him. Nor 
will it appear ſurpriſing, that he ſhould at firſt have given in but 
lame and imperfe& defences, when his ſituation of life, the pro- 
feſhon which he follows, and the ſhort day on which he was cited 
to appear, are taken into conſideration; and as the queſtion has 
now, from the ſentence of the Juſtices, become of ſo general a na- 
ture, he apprehends himſelf to be entitled to enlarge his plea and 
defences as much as he pleaſes, without regard to thoſe which he 
formerly gave in. 
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The arguments by which the reſpondent attempts to ſupport his 
propoſition reſolve into two diſtin heads: 1/, That although the 
rule of the Roman law, Quod nullius ęſt, cedit occupanti, is agreeable 
to the law of nature and the ſound principles of reaſon and juſtice; 
yet, from the change which the introduction of the feudal ſyſtem 
has wrought upon the laws of this and other nations, this rele has. 
been departed from, and a different one taken place, Nod nulllu- 


eft, cedit Domino Regi. The right, therefore of hunting is veſted in Ye 
the Crown; and as Mr Smith is ndt a crown-vaſlal, but holds kis * '- „ 


lands of a ſupject· ſuperior, the reſpondent contends, that upon this * 


view of the matter alone he is an unqualified perſon, at's * 21 ”, 
having recourſe to any act of parliament whatever in order to 1 
eſtabliſh a ſtatutory diſqualification againſt him. -2dly; That ſup-.. 1%» 
poſing your Lordſhips ſhould find this not to be the 'cale; and the 
appellant entitled to this natural right at common law, he is ſtill 
an unqualified perſon in terms of the act 1685, r. 20. flot being 
poſſeſſed of L. 1000 valued rent, che qualification N by that 
ſtatute. 

Each of theſe mal be treated in their order. And as to the firh, 
the appellant denies the propoſition, and the concluſion thence; 
drawn, as proceeding upon a miſapprehenſion of the common law 
of Scotland. So far from allowing this doctrine to be juſt, he 
maintains, and he hopes to prove it to your Lordſhips ſatisfaction, 
That the right of hunting, fowling, and fiſhing, conferred upon 


mankind bythe law of nature, adopted into the Roman law from 
the ſame principles, is ſtill competent By the common law of Scot- . 


land to every ſubject of this country, unleſs in ſo far as maxims of 
public utility have reſtrained this natural liberty, or confined the 
power of exerciſing it to a particular order of men. 

The dominion of man over animals is coeval with his creation. 
It is a natural right which he may exerciſe in whatever ſhape he 
pleaſes for the purpoſes of life. In the earlieſt periods of ſociety, 
ſuch a right was abſolutely neceſſary for his preſervation. Hunt- 
ing or fiſhing were then the only means of procuring ſubſiſtence ; 
and to have deprived a man of theſe privileges, was in effect to de- 
prive him of life. The occupatio ſerarum muſt have been the firſt 
ſpecies of occupancy known among men; and the firſt imperfect 
ideas of property muſt have ariſen from the poſſeſſion of animals 
killed in the woods. Independent of the neceſſity, the univerſal 
propenſity of mankind to the pleaſures of the chace is fo ſtrong, as 
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tion, are drawn from the maxim of the feudal-law, Quod nullins 


62-9: 1 


to warrant us to draw a concluſion in favour of it from the law of 


nature. Even in the moſt advanced ſtate of ſociety, when the ori- 


ginal purpoſes of this right no longer ſubſiſt, our attachment to it is 


{till ſtrong, and ready to break through all the reſtraints which 
education, change of manners, and poſitive ſtatutes, oppoſe to the 
enjoyment of it. 

This right however, free at firſt and unconfined, has now, from 
the alteration of manners, and from principles of public advantage, 


- ſuffered. conſiderable reſtrictions. Theſe reſtrictions, however, 
ſpring ſolely from politive law; nor do the principles of the feudal 
*. ſyſtem, (as the reſpondent contends), give the leaſt foundation for 
„ * The aſſertion, that this right was * circumſcribed at the time of its 
* introduction into Europe, and then for the firſt time veſted in the 
- 
P 


perſon of an individual. 
The arguments by which they endeavour to ſupport this aer 


et, fit Domini Regis; a maxim which, it is ſaid; comprehends alſo 
the right of hunting, which therefore is a regale, and can be 
communicated or withheld from the ſubject according to the plea- 
ſure of the king. 

But alittle attention to the meaning of this maxim, and the na- 
ture of the regalia, will ſhow the fallacy of the reſpondent” s doc- 
trine. He has aſſerted, that no aſſiſtance can be drawn from the 
writings of our lawyers who have treated this ſubject. He has been 
obliged to have recourſe to the writings of the lawyers of other 


countries, who have treated this ſubject of the game-laws more 


fully, and laid down the principles with accuracy. The authority 
of . Voet, Blackſtone, and Burn, have been appealed to. The ap- 
pellant, however, without entering into the argument how far the 
opinions of theſe lawyers make for the reſpondent's doctrine or 


not, denies their authority in the preſent queſtion altogether, 


There is no neceſſity for quoting the works of Engliſh or Dutch wri- 
ters on this ſubject, when the principles of our game-laws are expreſs- 
ly laid down by our own lawyers: nor will the appellant have occaſion 
to go further, in order to ſupport his defences, than the writings of 
Craig and Stair, whoſe authority till now has always been held! in 
the greateſt veneration. 


Things, by the Roman law, were divided into res communes, res 


publice, res unwverſi tatis, and res nullius. The res nullius were again 


fubdivided 1 into thoſe which were capable of dominion, ſuch as 
treaſures, 
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treaſures, game, &c. and thoſe which could not be acquired in 
property, as temples, &c. The property of the firſt, which were 
called res nullius in a more confined ſenſe of the word, went, as 
already obſerved, to the firſt occupant. The property of the res: 
pub/ice was underſtood to be veſted in the ſtate or community at 
large; an idea which was agreeable to the republican form of go- 
vernment, then eſtabliſhed at Rome. The introduction of the feu- 
dal ſyſtem, as it altered the form of government in Europe, was 
the cauſe alſo of a change in this part of the civil law. A kind of 
monarchical government was then introduced; the king, ſuperior, 
or chief, of whatever denomination, was intruſted with the 
defence of the ſtate; and the property of the res publica, under- 
ſtood formerly to be in the people, was now veſted for their behoof 
in the perſon of the king, as their repreſentative or truſtee. To 
theſe they gave the name of regalia. We have a conſtitution of 
the Emperor Frederick, contained in Ii. ii. Feud. tit. 56, where the 
regalia are enumerated ; and it appears, that beſides the res publice, 
bona vacantia, which by the civil law went to the firſt occupant, 
were now held to be inter regalia, and the property of the king. In 
this conſtitution there is not the leaſt mention made of the right 
of hunting or fowling being comprehended under the regalia, al- 
though almoſt every other particular is there narrated. —There ma 
be a doubt raiſed, indeed, with regard to the right of fiſhing, from 
a clauſe of this conſtitution ; and reaſonings may be drawn from 
analogy, inferring the ſame with regard to the fimilar rights of 
hunting and fowling. But we ſhall ſoon ſee the opinions of our 
feudiſts on this head, and the conjectures which they have been obli- 
ged to adopt in order to reconcile this paſlage with the genius of the 
feudal law. It is therefore, in the appellant's apprehenſion, a clear 
and indiſputable point, That the principles of the feudal-law have 
made no change upon this natural right; and this opinion is ſup- 
ported by the authorities of all the writers on our law, a few of 
which he ſhall now mention to your Lordſhips. 

Sir Thomas Craig, in explaining more particularly the conſtitution 
of Frederick, is at a loſs to account for the clauſe iſcationum reduus, 
how it comes to be comprehended under the regalia; and gives a con- 
jecture of Cujacius with regard to it. He then proceeds in the follow- 
ing words, Lib. i. Deg. 16. 38. © Nos non tam hujus quæſtionis ſo- 
lutionem, quam quid apud nos in uſu ſervetur requirentes, per pi. 
© cationum reditus, non quaſcunque piſcium commoditates, ſed tan- 
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wo tummodo ſalmonum, qui in fluminibus capiuntur, intelligendas pu- 
* tamus.” In like manner, Stair, B. 11. Tit. 3. S. 69. when treat- 
ing of ſalmon-fiſhing as a regale, expreſſes himſelf in the follow- 
ing terms: © It is more dubious what the meaning of the clauſe 
cum piſcationibus ſimply, or of fiſhing in ſalt-water, can import, 
ſeeing there are common freedoms of every nation to fiſh in the 
ſea, or into brooks or rivers, for common fiſhes ; and therefore 
needs no ſpecial conceſſion from the king or other ſuperior.” — 
In this manner do theſe two great lawyers reconcile the doubt 
which might otherwiſe have ariſen with regard to the right of fiſh- 
ing being a regale. The abſurdity of the contrary doctrine is in- 

deed obvious; for, had ſuch been the caſe, where was the neceſſity 
for expreſsly declaring ſalmon-filhing to be a regale, when it muſt 
have ſurely been comprehended under the general right of fiſhing ? 
No ſuch doubt, however, can ariſe as to hunting and fowling, 
which are never mentioned as being comprehended under the re- 
gala; and as the right of killing ſwans is mentioned by Stair as 
a regale, and as the right of hunting or killing deer is prohibited 
in our old law by the moſt ſevere and cruel penalties, the appel- 
lant will here aſk the ſame queſtion, Where was the uſe for the ex- 
ception in the firſt, or the ſeverity of the Leges Forreftarum in the 
ſecond caſe, unleſs the right of hunting and fowling had been 
underſtood even in thoſe days as free to all? Si quis mſequitur ſuss 
canes perſequentes beſtiam ex proprits ejus terris in forreſtam regis, Ec. 
Et ſi canes occidunt beſtiam, libere diſcedat cum ſuis canibus et beſtia ſine 
aligua calumma regis vel domini forreſtz, are the words of the Leges 
Forreſtarum, cap. 17. and are concluſive againſt the reſpondent's 
doctrine, that by the feudal-law the right of hunting, &c. was 
veſted in the Crown. 

The appellant will not take up any more of your Lordſhips time 
in citing further authorities; but ſhall refer to Bank. Inſtit. B. 1. 
Tit. 3. S. 15. and B. 11. Tit. 3. S. 166. which are paſſages expreſsly 
in point. 

The reſtrictions, therefore, upon this natural right, are to be 
ſought for neither in the principles of the feudal nor of the com- 
mon law, but have their foundation ſolely in maxims of public 
utility and acts of parliament. The /ccond head we now come to 
conſider ; and the point of diſpute is, as we have already obſer- 
ved, Whether the act 1621, c. 31. or 1685, c. 20. eſtabliſh the 
qualification neceſſary 1 in order to entitle a man to hunt and 19 
C k 
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It was ſaid in the courſe of the pleading by the reſpondent's 
counſel, that the Court fit here, not to make law, but to declare what 
is law: That however hard a particular ſtatute might bear upon 
the natural rights of mankind, there was no remedy for the hard- 
ſhip. Durum, fed fic lex ſcripta. The appellant does not diſpute the 
truth of this maxim 1n ſome particular caſes, but demies that it 
can apply to the preſent queſtion. Your Lordſhips cannot be con- 
ſidered as mere ciphers, bound in all caſes to adhere ſtrictly to 
the words of an act of parliament. You are warranted to inter- 
pret the words of a ſtatute, ſubverſive of the natural rights of man- 
kind, and contrary to the genius of our law, in ſuch a manner 
as is moſt conſiſtent with the dictates of common ſenſe and the 
general principles of law. The time when an act of parliament of 
ſuch a nature was paſſed, and the real intention of the legiſlature 
in making it, are always to be taken into conſideration. If it 
originated in an age of tyranny and deſpotiſm ; if a corrupted 
legiſlature had the ruin of the conſtitution, or the deſtruction of 
our hbertics, in view when they enacted it; your Lordſhips ſurely 
cannot now be bound, in an age of liberty and freedom, to give a 
ſervile obedience to ſuch oppreſſive and tyrannical ſtatutes, The 
rules of interpretation, both of rhe civil and our own law, as well 
as the dictates of common ſenſe and reaſon,” authoriſe your de- 
parting in ſuch a caſe from the ſtrict letter of the law. 

Allthe ſtatutes relative to the game, which are to be found in our 
law-books previous to the year 1600, tend either to the preſerva- 
tion of the game, or to the encouragement of hunting and hawk- 
ing, the only methods of ſport then known. Before that period, 
high and low, rich and poor, were equally entitled to the exerciſe 
of this natural right. The queſtion then was not, who were to be 
prohibited, and who were to be entitled to kill game; but merel 
in what manner it ſhould be killed, and how it could be beſt pre- 
ſerved for the political purpoſes which the legiſlature then had in 
view. In thole days, agriculture, commerce, and manufactures, 
were little attended to, and little underſtood. The great object of 
the legiſlature was to check the progreſs of effeminacy, and keep 
up that martial ſpirit among the people, which even at that time 
ſeemed to be declining, and which was ſoeflentially neceſſary for our 
exiſtence as a nation. Engaged as we then were in perpetual wars 
with a powerful neighbour, the legiſlature very reaſonably con- 
cluded, that we never ſhould be able to withſtand theſe power- 
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ful attacks, if the arts of war were not encouraged by every poſſible 
method. So far from prohibiting therefore, they encouraged the 
manly exerciſe of hunting and hawking by every means in their 
power. For this purpoſe, they guarded the preſervation of the 
game by the ſtricteſt penalties. The uſe of fire-arms in hunting, 
which was then reckoned highly deſtructive to the game, was pro- 
hibited under the pain of death and confiſcation of moveables : 


and although this ſevere penalty was afterwards mitigated by po- 


ſterior ſtatutes, which reſtricted the puniſhment, firſt to the for- 
feiture of the offender's moveable goods, and afterwards to the 


more moderate fine of L. 100 Scots, yet the original purpoſe of © 


the legiſlature appears to have been always kept in view down to 


this period. The ſpirit of the law, therefore, was to encourage, 


not to repreſs, the exerciſe of this natural right. 

By degrees however, induſtry and commerce began to appear 
in Europe; and the advancement of theſe arts became, from va- 
rious reaſons, the favourite object of encouragement of the Scots 
legiſlature. By the union of the two crowns at the acceſſion of 
James the Sixth, a laſting peace was reſtored to the contending 
nations. The reaſons for encouraging theſe manly ſports ceaſed ; 
and it was now found, that to prevent the progreſs of idleneſs 
and diſſipation, and to encourage the growing ſpirit of induſtry, 
as yet 1n its infancy, it was abſolutely neceſlary to lay reſtraints 
upon this natural privilege. The firſt ſtatute which introduces 
any thing like a reſtraint is the act 1600, c. 23. which ſeems 
to prohibit the lower ſet of people, and fit as by their revenues 
could not beare the chargings and burdings of the halks, hounds, and 
dogs requiſite in fik paſtymes, from following theſe diverſions. The 


prohibition, however, was {till indefinite; and at laſt an act was 


paſſed, 1621, c. 31. which ordains, 7 hat no man hunt nor balk at any 
time hereafter, who hath not a plow of land in heritage, under the pain 
of an hundred pounds. Here, then, we have an expreſs qualification: 
A qualification both juſt and reaſonable, ſuited ro the purpoles of 
the legiſlature in prohibiting the great bulk of the people from 
waſting their time in theſe amuſements, and which at the ſame 
time departed as little as poſſible from the law of nature and the 
common law. Thoſe landed proprietors who poſſeſſed a ploughgate 
of land, were ſtill qualified to hunt and fowl as formerly; and 
the appellant humbly contends, that if there is any qualifica- 
tion ſubſiſting at preſent in our law, it is the one laid wn 1H 
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this act. The act 168 5, c. 20. ſeems indeed to have repealed this 
act. But when the following circumſtances are taken into conſi- 
deration, the appellant flatters himſelf, that your Lordſhips will 
not heſitate in being of opinion, that this ſtatute, oppreſſive in its 
nature, adverſe to the free principles and genius of our conſtitu- 
tion, and meant for the worſt of purpoſes, cannot now be held as 
a rule, or conſidered as obligatory in theſe days of liberty and 
freedom. 

This act bears date the 27th of May 1685, and is a renewal of 
a proclamation of the privy-council under Charles II. It begins 
with expreſsly ratifying the act 1621 already mentioned; © and eſpe- 
* cially the 31ſt act of the 23d parliament of king James the Sixth, 
whereby all perſons who are not hcritors are prohibited to hunt 
or hawk.“ It then proceeds to ratify ſeveral other acts relative 


cc 
cc 


to the game; and the clauſe introducing the new qualification, 


upon which the reſpondent founds his plea, and which it will 
be obſerved is directly contrary to the ratification in the former 
part of the act, is in the following words: And further, we 
conſidering chat ſetting- dogs and other engines for killing of 
fowl is a great cauſe of the ſcarcity of game, we do hereby pro- 
hibit and diſcharge all perſons to have or uſe ſetting-dogs, un- 
*© leſs he be an heritor of one thouſand pound of valued rent, 
* and have expreſs licence of the maſters of our game within 
their ſeveral bounds, under the pain of five hundred merks fo- 
ties quoties in caſe of failzie ; and we do hereby diſcharge all 
common fowlers, and ſhooters of fowl, or any perſons except 
they be domeſtic ſervants to noblemen or gentlemen Who are 
heritors of one thouſand pounds Scots of valued rent, to have 
or make uſe of ſetting-dogs or fowling pieces, under the pain of 
eſcheat of ſuch dogs or guns, and impriſonment of their per- 
ſons for the ſpace of ſix weeks, 7otres quoties. 

Such is the qualification introduced by this inconſiſtent and 
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_ contradictory ſtatute : A qualification of ſuch a nature, as, if ri- 


gorouſly obſerved, deprived almoſt every proprietor in Scotland of 
this natural liberty altogether, and veſted it ſolely in the hands of 
the Crown, or the maſters of the game appointed by the Crown, 
who ſeem by this ſtatute to have a juriſdiction conferred upon 
them ſuperior even to law. We muſt either admit the force of 
this ſtatute 1n all its clauſes, or reject it in all. The conſequences 
of admitting its n are ſo obviouſly abſurd, that the re- 

ſpondent 
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ſpondent has not courage to go that length, but wiſhes only to 
have that part of it adopted which tends to ſupport his plea. Not 
only is L. 1000 valued rent required to entitle a man to ſhoot, but 
a licenſe alſo from the maſters of the game is abſolutely neceſſary 
Theſe two requiſites go hand in hand. The maſters of the 
game have 1t in their power to grant or refuſe this licenſe ac- 
cording to their own will and pleaſure ; and they might indulge 
their whim or caprice in refuſing this permiſſion to the moſt opu- 
lent proprietor in the kingdom. When we conſider the oppreſ- 
ſive and arbitrary nature of this ſtatute, and how directly con- 
trary it 1s to every principle of reaſon and law, we are led na- 
turally to wonder what could be the meaning of the legiſlature 
in paſſing ſuch a ſtatute, where the natural rights of mankind 
are ſo openly violated. But our ſurpriſe will ceaſe, when we at- 
tend to the hiſtory of our country at that period, and the arbi- 
trary meaſures which were then adopted; nor are we left an 

longer to doubt, that this act was meant for much higher and 
more important purpoſes than its oſtenſible object, the preſerva- 
tion of the game. It was meant as a difarming act; and the 
pretence of preſerving the game was a mere ſtratagem, a color 
gueſitus, to blind the eyes of the people, and wreſt out of their 
hands thoſe arms, which James VII. and his adviſers very natu- 
rally concluded, would be employed by a people ſtill free and in- 
dependent, 1n defence of thoſe rights, which they were reſolved to 
ſubvert and deſtroy. The proclamation of the privy-council, con- 
firmed by this ſtatute, makes its appearance a few months after 
the inſurrection and defeat of the inſurgents at Bothwel-bridge. 
It was renewed in 1682; and ſome of the maſters appointed in 
the former proclamation, who began to be ſuſpected by the king 
as oppoſers of his meaſures, were removed, and others, whole 
principles were well known and could be better depended upon, 


put in their place. It is ratified by this act upon the 27th of May 


1685, only a few weeks after the landing of Argyle in the weſt 
of Scotland. Alarmed at the rebellion which that popular noble- 


man in concert with the duke of Monmouth had juſt raiſed in 


Scotland, the miniſters of James immediately ratified this procla- 


mation, as the moſt effectual method of taking arms out of the 
hands of Argyle's adherents ; and the fate of the rebellion juſti- 


fied the prudence of the meaſure. 


When ſuch was s the obvious meaning and intention of this act, | 
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will the reſpondent, or the gentlemen who have ſupported him 
in this proſecution ; will any, man who reflects with indignation 
upon this period of our hiſtory, and who is ſenſible of the bleſſings 
of the conſtitution which we now, enjoy, ſtill inſiſt before a court 
of juſtice, that ſuch an arvitraryKſtirution as this, ſubverſive of 


every principle of our law, ought now to be obſerved or adopted - 


under a free government? But, leaving theſe general conſiderations + 
out of the queſtion, the appellant now ſubmits to your Lordſhips, 
that this act can no longer be held in force, as it is expreſly abro- 
gated by poſterior ſtatutes, - 

It is evident, that this act, even at the firſt, was only tempo- 
rary. Its endurance was limited to ſeven years; and a- licenſe 
from the maſters of the game, is equally required with the quali- 
fication of L. 1000. The perſons appointed to this office have long 
ago died out, nor has the commas -ever. been renewed. This 
act, therefore, muſt be conſidered as having long ago expired; 
unleſs the reſpondent means to admit this abſurd conſequence, 
That no perſon can now ſhoot in Scotland, without being ſubjected 
to the penalties of the ſtatute. If the appellant 3 is declared an un- 
qualified perſon in terms of this act, as the ſentence of the Juſtices 
has already found him to be, it muſt follow of courſe, that a final 
ſtop will be put to the amuſement of ſhooting; and a proprietor 
poſſeſſing ten times the valuation required by this act, who ſhall 
preſume to kill a partridge or a moor-fowl, is equally fubjected to 
the penalty of ſix weeks impriſonment, with the common fowler 
who poſſeſſes not a ſingle acre of land; becauſe neither the one nor 
the ade can produce a licenſe from- the maſters of the game. 
Although the abſurdity of this act mult be already obvious to your 
Lordſhips, the appellant will give the words of Lord Fountainhall, 
who lived at the time, and which ſhow What opinion he enter- 
rained of its propriety. * They made the act diſcharging the kill- 
ing of wild-fowl, and all hunting, hawking, and fiſhing, without 
5 licenſe from the maſters of the game for the {hires therein nomi- 
nate, zohich ⁊cill lay a foundation for fining.” Record, Privy-coun- 
cil, zd March, 1680. The appellant would not wiſh for a ſtronger 
confirmation of his doctrine, than this cautious expreſſion of his 
Lordſhip's with regard to this proclamation. 

But to remove any doubt which might {till remain as to the au- 
thority of this act, we have only to attend to the words of a poſte- 
rior ſtatute, 1 707, c. 3. entitled An act for eving the game.” 
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As alſo, it is hereby diſcharged, that no common fowler ſhall 
preſume to hunt on any ground, without a ſubſcribed warrant 
from the proprietors of the {aid grounds, under the penalty fore- 
6 ſaid, beſides forfeiting their dogs, guns, and nets, to the appre- 
« henders or diſcoverers. And' it is hereby further provided, That no 
* fowler, or any other perſon whatſoever, ſhall come within any Ve- 
* ritor's grounds, without leave aſked and given by the heritor, 

with ſetting-dpgs and nets for killing fowls by nets; and if any 
“ common. fowler ſhall be found in any place with guns or nets, 
having no licenſe from any nobleman or heritor, they ſhall be 
ſent abroad as recruits.” This ſtatute clearly repeals the former 
one. The law is again brought back to its old ſituation, and every 
heritor,1s entitled to this right of thooting. Common fowlers and 
poachers, againſt whom the acts 1600 and 1621 are chiefly levelled, 
are by this ſtatute prohibited from hunting or ſhooting upon any 
heritor*s ground whatſoever, without an expreſs licenſe from the 
proprietor, under the penalty of being ſent abroad as recruits : If 
then a licence from a proprietor was ſufficient to qualify a common 
fowler, ſurely rhe proprietor himſelf muſt have been a qualified 
perſon, and entitled to the uſe of that natural right which he was 
thus empowered to grant to others. This act. therefore, is a vir- 
tual repeal of the ſtatute 168 5; and the term © Heritor” muſt be 
underſtood in the ſame ſenſe as it is uſed in the act 1621, viz. 
thoſe who poſſeſſed a ploughgate of land. Sir George M*Kenzie, in 
his obſervations upon the act 1621, ſays, that in his time it was 
gone into deſuetude: But this opinion can be of no authority, when 
your Lordſhips conſider what Sir George's principles were with 
regard to government; and when you reflect, that his book was 
publithed only a year after the act 1621 was expreſsly ratified by 
the 1685. 

Upon the whole, then, when your Lordſhips conſider the prin- 
. ciples of the feudal and common law ; the reaſons of introducing 
_ qualifications ; the oppreſſive ſpirit which breathes through the 
act 1685 ; its inconſiſtent and contradictory nature; the real pur- 
poſes for which it was intended; the impoſſibility of its now be- 
ing adopted as a ſubſiſting law, the office of maſters of the game 
having long ago ceaſed ; and the expreſs permiſſion which is given 
by the act 1707 to all heritors without diſtinction; the aprellant 
cannot allow himſelf to doubt, that your Lordſhips will find the 
ſentence of the Juſtices to be illegal. 
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The reſpondent has drawn one more argument in ſupport of his 
doctrine from the words of the act 1698, c. 15. which revives the 
act 1685. But this ſtatute will not avail him: it only renews that 
part of the act which regards the uſing of ſetting- dogs, alters the 
puniſhment to a fine of 40 merks Scots, and continues that clauſe 
for a further period of ſeven years; but makes no mention, either 
of the qualification of L. 1000, or of confirming the extraordinary 
privileges conferred on the maſters of the game. Even admitting 
this act in irs fulleſt extent, all that can be inferred from it is, that 
it continued the former act for ſeven years longer. Since that 
time it has never been renewed ; on the contrary, the act 170 
{hows in the cleareſt manner, that it was not intended to be held 
any longer as a valid or ſubſiſting act of parliament. 

The appellant has now ſtated the moſt material obſervations 
Which have occurred in conſidering this part of our law. He flat- 
ters himſelf, that he has given your Lordſhips the moſt convin- 
cing reaſons why this act 1685, c. 20. can no longer be conſidered 
as valid or obligatory. He ſhall only further obſerve, that the 
conſtant practice of the country ſince that period has been uni- 
formly inconſiſtent with the regulations of this ſtatute, 

One particular defence remains ſtill to be ſtated. The ſentence 
of the Juſtices finds him liable as having tranſgreſſed the act 1685, 
by having hares in his poſſeſſion within ſix months before the date 
of the petition. Upon what grounds, or what authority, the Ju- 
ſtices ſupport this part of their ſentence, appears indeed totally 
inexplicable. Even ſuppoſing them right as to the validity of the 
act 1685, yet in the whole of that ſtatute there is not the leaſt men- 
tion made of hunting hares. The ſhooting of hares is indeed de- 
clared to be unlawful by other acts of parliament; but every man 
in Scotland might have hunted them the very day after the act 
1685 was paſſed, as the qualification of L. 1000 relates only to the 
uſe of ſetting-dogs and nets. If the Juſtices have 1n this particular 
ſo groſsly miſtaken the laws of their country, and condemned the 
appellant in penalties, for which there is not the leaſt foundation 
for finding him liable in, we are led very naturally to infer, that 
they have beſtowed very little attention upon the other parts of the 
game-law, and that their acquaintance with it has been very ſu- 
perficial indeed. ; | 
The appellant has perhaps taken up too much of your Lord- 
ſhips time in treating this ſubject, He has already ſtated, * 
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the general nature of the queſtion, and its importance to ſo great 
a number of the landed gentlemen in this country, were the chief 
reaſons which induced him to perſevere in this litigation. The 
profeſſion which he now follows renders it a matter of very ſmall 
concern to him what deciſion your Lordſhips ſhall give on this 
point, as he cannot now expect to ſpend much of his time at home, 
or hope to indulge himſelf in thoſe manly amuſements which at 
an earlier period of life he uſed to ſhare in. The ſame reaſons 
will. he hopes, prove a ſufficient apology for the length of the pre- 
ſent Information; nor will the Court think their time ill ſpent in 
deciding a queſtion of ſuch national importance and general con- 


Cern. 


In reſpe whereof, &c. 
R. DUNDAS. 


